Article 37
Torture, degrading treatment and
deprivation of liberty
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Text of Article 37
States Parties shall ensure that:

(b) No child shall be deprived of his or her liberty unlawfully or
arbitrarily. The arrest, detention or imprisonment of a child shall be
in conformity with the law and shall be used only as a measure of
last resort and for the shortest appropriate period of time;

(c) Every child deprived of liberty shall be treated with humanity
and respect for the inherent dignity of the human person, and in a
manner which takes into account the needs of persons of his or her
age. In particular, every child deprived of liberty shall be separated
from adults unless it is considered in the child’s best interest not to
do so and shall have the right to maintain contact with his or her
family through correspondence and visits, save in exceptional
circumstances;

537 %

EFIEE, RDEFHERT B
(b) LVIEBEEL, TEICRITEENICEDEAZEPALGIE, B
EDEW, MEXRILHEL, ZREIZWEOTITIEDEL, REDFERFRE
L TREEVE LT EDAFNS L,
(c) BHZEPNIETNTDEEZEL, NERZ, NEDEIEDERZE

|1



ELT DD, EDFEDEDLEZZRLI=T5TRYRPNSEZE, #
12, BEAZEDPNEINTDEERL, BAEIEZBHESNGTZEHNEDR
EDFI# THEELHEDSNGEUVIRY A EIL A SN SEDEL . BISFEYE
FEDBEIBGEESIZFD . BIERVFHZEL TEDKELEELDEMEH
HFIOHEFIZAETS-L,

Article 37 of the Convention on the Rights of the Child provides the child with the
right to be protected from

e torture;

e other cruel, inhuman or degrading treatment or punishment;

« capital punishment;

« life imprisonment without possibility of release;

 unlawful or arbitrary deprivation of liberty.
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The article sets out conditions for any arrest, detention or imprisonment of the
child, which shall be

* in conformity with the law;

* used only as a measure of last resort; and

« for the shortest possible time.

ZHNZ. T E DO, MBI T B5MFI2O0 T, RO K 5 12542k
TVWEF

o VRRITIRILT B |

o RBEDFBEELTOAEHTS

o A[REZRIR V) RFEDRERIITA 5,

| 2



And the article sets out further conditions for the treatment of any child deprived
of liberty:

* to be treated with humanity and respect for the inherent dignity of the human
person;

« in a manner which takes into account the needs of persons of his or her age;

« to be separated from adults unless it is considered in the child’s best interest not
to do so;

« to maintain contact with his or her family, through correspondence and visits,
save in exceptional circumstances;

« to have the right to prompt access to legal and other appropriate assistance;

« to have the right to challenge the legality of the deprivation of liberty before a
court or other competent, independent and impartial authority;

« to have the right to a prompt decision on such action.
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The Committee continues to advocate comprehensive reform of the juvenile
justice system to most States whose reports it examines, citing articles 37, 39 and
40 and the United Nations rules and guidelines on juvenile justice. In 2007 it
adopted General Comment No. 10 on “Children’s rights in Juvenile Justice”
(CRC/C/GC/10).
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The provisions in article 37 on protection from torture and cruel, inhuman or
degrading treatment or punishment are absolute provisions, requiring the State
to protect children wherever they are. The provisions relating to the restriction of
liberty do not just cover children in trouble with the law (in many States
restriction of the liberty of children is permitted for reasons not related to
criminal offences — “welfare”, mental health and in relation to asylum seeking
and immigration). Article 39 provides an obligation to promote the recovery and
reintegration of child victims of torture and other cruel, inhuman or degrading
treatment or punishment (see page 589).
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United Nations rules and guidelines on juvenile justice

DERERICOVTOEERUEA RS>

The Committee, in its examination of States Parties’ reports and in other
comments, has indicated that it regards the United Nations rules and guidelines
relating to juvenile justice as providing relevant detailed standards for the
implementation of article 37 (the United Nations Standard Minimum Rules for
the Administration of Juvenile Justice, the “Beijing Rules” (referred to in the
Preamble to the Convention); the United Nations Rules for the Protection of
Juveniles Deprived of their Liberty; and the United Nations Guidelines for the
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Prevention of Juvenile Delinquency, the Riyadh Guidelines).

ZERF. RiFIEOHEG OB b MO ZRIZB W T, AMERIKIZE 51
HHHI & TA BT A V0, 37 = FT7T DO ICRETHMREE 2T 5
bDEARLTWET (DERIEME TR 5 EE RS HHERIR TILsA .
(FELDOHERIFRIDORTITTEZMEINTVET), BHZEDNIZDED R
DD OEHESGEA, AEIEFTOREIZB - S EEREE VY RHA FF4 V),

The Committee has also referred to the Guidelines for Action on Children in the
Criminal Justice System, prepared at an expert group meeting in Vienna in
February 1997 (Economic and Social Council resolution 1997/30, Annex) and
more recently to the Guidelines on Justice in Matters involving Child Victims and
Witnesses of Crime (Economic and Social Council resolution 2005/20, 10 June
2005).
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“No child shall be deprived of his or her liberty unlawfully or
arbitrarily. The arrest, detention or imprisonment of a child shall
be in conformity with the law and shall be used only as a
measure of last resort and for the shortest appropriate period of
time”

LA GRREL, FEICREEZENICEOBHZEDh G L REDE
i, B R(TMBEE, EBRICH-TITILDEL, REROBARFRELTRD
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Article 37(b) of the Convention requires that any restriction of liberty of children,
whether part of the juvenile justice system or otherwise, must not be arbitrary
and must be authorized in legislation. The wording of paragraph (b), strongly
reflected in the relevant United Nations rules and guidelines, emphasizes that
restriction of liberty for under-18-year-olds should be exceptional — a last resort
and always “for the shortest appropriate time”. The Committee reiterates this in
its General Comment No. 10 on “Children’s rights in Juvenile Justice”.
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In its General Comment and in recommendations to individual States, the
Committee highlights the need for a range of alternatives — diversions — to avoid
restriction of liberty. For example, it recommended Canada, Benin, Latvia and
Oman:

ZD—BRIERB LM~ DEZFA~OBHIZB T, ZEAIX. HHOHIRZ[H
W B0, HAIMPHDBINE—BHLE—2 L O EEZRALTWET, &
zZIE. BFE. RFL. FSRET, =i, kKOS ITHELE L

“... To take the necessary measures (e.g. noncustodial alternatives and conditional
release) to reduce considerably the number of children in detention and ensure
that detention is only used as a measure of last resort and for the shortest possible
period of time, and that children are always separated from adults in detention.”
(Canada CRC/C/15/Add.215, para. 57(d))

[AEEHEE (BIAE, FRIE LR ORI, 2 U TR S HRAEER)
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“... Implement alternative measures to deprivation of liberty, such as probation,
community service or suspended sentences, in order to ensure that persons below
18 are deprived of liberty only as a last resort and for the shortest appropriate
period of time;...” (Benin CRC/C/BEN/COQO/2, para. 76(d))

[ 18 UL FOHEDOHMZES DIF. REBEOHITEL LT, RbMVEYR
WIMOHRE T2 L ZMERT D720, RIS, 2 227 1 B, v
E HHOFBIZED ZREWRFEZIATTS...1("F 2 CRC/C/BEN/CO/2,
76(d)Et%) -

[... Develop and implement alternatives to deprivation of liberty, including
probation, mediation, community service or suspended sentences, and measures
to effectively prevent and address drug- and/or alcohol-related delinquency. |
(Latvia CRC/C/LVA/CO/2, para. 62(d))

“LOPREEBIZE. M. a2 a=T 4 BRI T TR E. HHORMESNDEE
PRRINAE. Z L THEDR W LTI I — Iz U IET 280 Rz Bhik LiEE
Mt 3 AR E 2 E D 12 L9795 1 (7 FET CRC/C/LVA/CO/2, 62(d)E%
%)o

“... Continue to develop and implement a comprehensive system of alternative
measures to deprivation of liberty, such as probation, community service orders
and suspended sentences, in order to ensure that deprivation of liberty is used
only as a measure of last resort; Take the necessary measures, for example
suspended sentencing and early release, to ensure that deprivation of liberty is
limited to the shortest time possible;...” (Oman CRC/C/OMN/CO/2, para. 68(c)
and (d))

[ HHOMEPRREDOFERLE LTOAMEMEINDS X IITT DD, B,
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The Committee congratulated El Salvador on the establishment of a separate
system of juvenile justice under the Juvenile Offenders Act of 1994, applicable to
children below the age 18 and noted the positive provision

FEAZ, 1994 EOPERREZED T T, 18 L TFo-ELEBIZEE N
BYERIEOMNL UHIE2REE L2 2 I2OVWTZ YN RV Z0iE L.
ZORMHREIZHELE L,

“... that juvenile courts are required to review the sentences imposed on minors
every three months with a view to ensuring that the circumstances in which the
sentence is being served are not affecting the process of reintegration of the child
into society. The Committee is, however, concerned that the law is not adequately
implemented in practice.” (El Salvador CRC/C/15/Add.232, para. 65)

[AMEZRIFN, MBI FENTHRIZONT, BEOLNTOWBHEBFE LD
HE~NDEKED T RTHEZ RIZL THWRVHIE I IR E R T 50
BEOBEP S, 3 X ABICERET A L2 RDOLNTNS, LR LARBLEER
&, BIREEEIIEBRITEUNIZEIT SN TN LIZEE LTS ] (AL
N RV CRC/C/15/Add.232, 65 B,

In addition, in relation to the juvenile justice system, article 40 emphasizes the
overall aim of promoting the child’s sense of dignity and worth and his or her
reintegration, and the particular desirability of avoiding, when appropriate,
resorting to judicial proceedings and of promoting alternatives to institutional
care (see page 618).

X 61T, MERIERIEIZBEE LT, 40 £i3. FE LD LfEIZOWNWTOE
EED. TFELOEMAEZMRTEENER. 7220 MNTEYIZRIGEITIE. AT
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The “Beijing Rules” in rule 17 sets detailed “Guiding principles in adjudication
and disposition”:

“(b) Restrictions on the personal liberty of the juvenile shall be imposed only
after careful consideration and shall be limited to the possible minimum.
(c) Deprivation of personal liberty shall not be imposed unless the juvenile is
adjudicated of a serious act involving violence against another person or of
persistence in committing other serious offences and unless there is no other
appropriate response.
(d) The well-being of the juvenile shall be the guiding factor in the consideration
of her or his case...”

AR 17 i3, BRI T8I KOy o8B Z2EHTVET !

[ (b) ED AN DBEHRNITH T DHIRIZ. HELZEZRRTUITS 2 EH
TEY. D, TELEPEVR/NRED LD TRIFIUTZR DR,

() NEFOHHORMEL, PERB, NI DB N ZHS BERRITAZITO I
TLEL BZOMOERBDVEZHRVBTBENADHDI L2l LILEA
TH->T, 2D, T BEYRFEPBRVGETRINE, Thz@ L TIRS
A AN

(d) PEDEALIE, ZTDPEDENZHIET DITH T > THRENLRERTRITN
R 670 |

In relation to deprivation of liberty by official or public bodies, the Committee has
adopted the definition of restriction of liberty in the United Nations Rules for the
Protection of Juveniles Deprived of their Liberty: “The deprivation of liberty
means any form of detention or imprisonment or the placement of a person in
another public or private custodial setting from which this person is not
permitted to leave at will by order of any judicial, administrative or other public
authority” (see original Guidelines for Periodic Reports, para. 137, note).

ARETZF A MBI X 2 AHOXEFEIEHEL T, ZEKEF. AHZEbLNL
PEDRFHED T2 D OEBEHEEHHNTB T 5 AHOHRIROEFZRM L TE XL
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Paragraph (1) of article 9 of the International Covenant on Civil and Political
Rights states: “Everyone has the right to liberty and security of person. No one
shall be subjected to arbitrary arrest or detention. No one shall be deprived of his
liberty except on such grounds and in accordance with such procedures as are
established by law.” In a General Comment, the Human Rights Committee points
out “that paragraph 1 is applicable to all deprivations of liberty, whether in
criminal cases or in other cases such as, for example, mental illness, vagrancy,
drug addiction, educational purposes, immigration control, etc.” (Human Rights
Committee, General Comment No. 8, 1982, HRI/GEN/1/Rev.8, para. 1, p. 169)

i A B OBARIHERNZ B 2 EBERIR 9 SDB)EBEIX. IRD K 51T T
WET T ITRTOHIX HEROAHETZEIZOWTOMHERNZHT 5. fiIAD,
BEMISEH SN UIME SRV MTA L EHRETED BB TTFRRIZ L 5
BROWRD ., ZoHHZEDNR W], MERBRIE, 20— RNEROH T, 15
LB, HEFETHN. A kR, FR. EWhe. Z06H0, H
AHEHZEDOL S BRMMDOFLTHN. 2 TOHHOREITHEHSIND ]

(MNERE S —RUER 8 5. 1982 4E, HRI/GEN/1/Rev.8, 1Et¥% 169 H).

During its examination of States Parties’ reports, the Committee on the Rights of
the Child has found there are various routes, in various systems, to children’s
liberty being restricted, in welfare, health, and immigration as well as penal
systems.

REFIE O/ 2 RREt T 2 HWIZIT, FE L OHEREZEBRRIZ. IFHE LRHAT,
AL, R RALICBWT, FELTHOaMPHIRESNS S IEDE
RS ESEDOREDNITHET DI LZRAL TEELL,

“Arrest”, “detention” and “imprisonment” have been defined in the Body of
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Principles for the Protection of All Persons under Any Form of Detention or
Imprisonment: “arrest” is the act of “apprehending a person for the alleged
commission of an offence”; “detention” is any deprivation of liberty, except as the
result of a conviction for an offence; and “imprisonment” refers to deprivation of
liberty arising from a conviction.

(Rl THoR ) & TIRED ] 13, &5 DIBROIME NI EDO T ITHLH T
DEDRHED D OREFHNITB N TER SN TWEY: [ & MRz
LIZHEER > TS N+ 51 ; [ ] 1%, BHEROTOITHIE
Hikz 2D IR 2R <. BHOD 5P %%, TIRE] & AIRHRzRT
T RPHECDAHHOHEZHE L £,

The United Nations General Assembly resolution adopting the United Nations
Rules for the Protection of Juveniles Deprived of their Liberty (resolution 45/113,
14 December 1990, and Annex) notes that “juveniles deprived of their liberty are
highly vulnerable to abuse, victimization and the violation of their rights”, and
affirms that “the placement of a juvenile in an institution should always be a
disposition of last resort and for the minimum necessary period”. Rule 2 states
that “Deprivation of the liberty of a juvenile should be a disposition of last resort
and for the minimum necessary period and should be limited to exceptional cases.
The length of the sanction should be determined by the judicial authority, without
precluding the possibility of his or her early release.”

HiEZBb N PEDORED T2 O FEMBIA 2 IR U2 EER ek (P
45/113, 1990 4 12 H 14 H. RUOMHED)IZ. THHZEDNEZDHEIX. ERE
ARG 7R, Z UTHE S ORI DR EIZH U TIERITHS | THDZ LITHEL.,

[HERR T EZ T D 2 LIk, WAL TH Y . BER/NNROBIRR S
NBERETHS| ZEZMRALTVET, 2 Fid. [MEOHHORIEIX. K%
DFEL LTE ONDNETIDOLER/NMEOHIBTRIFNIR ST, £k, fi
MRS EIZR O NERETH 5. HIFEOWIENE. BB T ietk 28345 2

LRIz, BHmMIZE o TIRESNBRETH D] EBRTVET,

The United Nations Standard Minimum Rules for Non-custodial Measures (the
Tokyo Rules) were adopted in 1990 to provide a set of basic principles to promote
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the use of non-custodial measures generally, as well as minimum safeguards for
persons subject to alternatives to imprisonment. The Rules notes that there
should be no discrimination in their application on grounds of age (rule 2.2).

AL X PNALE D 72 8 DEERE R AR (REEAIIE, 1990 AFITERINS 1, INES
RO D FBOMNGEEDRALLREL, 72 5 It aNAEATFBROMH Z2RiES 5
ZHOVEE LD OIERFENZHEZME L THWE T, ZORANK. ZO@AIZBIL.,

iR Z BTN AR E TRV LITRHZE LT $ (K 2.2),

The Committee on the Rights of the Child has expressed concern at the use of the
restriction of liberty for young children and has emphasized that a minimum age
for any restriction of liberty should be defined in legislation. The Committee has
expressed concern at the length of restriction of liberty of children on arrest and
during investigation (pre-trial detention), as well as the length of sentences, both
generally and in specific circumstances. It should be noted that article 37(d)
provides the right to challenge the legality of any deprivation of liberty before a
court or other appropriate body “and to a prompt decision on any such action”.
General Comment No. 10 on “Children’s rights in Juvenile Justice” states that
every child arrested and deprived of his/her liberty should be brought before a
competent authority to examine the legality of the restriction of liberty within 24
hours, and that the legality should be reviewed regularly, preferably every two
weeks (CRC/C/GC/10, para. 28b).

T ELOHEMEZRZE. MNEOHMZHIRT 2 Z LIZEEELRHALTED. AH
DVHPRBHIRIZONT S ZDRIEREEHRTERIT ARSI L 2MmAL T
F Lz, ZERZ. —BIIZ. EEEEEORMUZONT, @&, BEEN (A3
RIOHE) IZBIF5 F-ELEHOHBOHIROEZ. 726 NTHIZIDE S ITE)E
ERALTEELE, 37%0@)ix. BHOWHIZRZHEDSEMIZOWTDL, #
HIFE 721X Z DO Y) RBEBNZ BN T S5 HEF]. NN 22OV TOHE
R ZT BHER ] ZRELTNBEZ LIT-ETARETY, [DMEREIZE
57 ESOMER I IZBIT 5 VR 10 Bid. @hidhBhzHEI T
RTOFIEHBIE. 24 FERIBINIZ, HERD S Y%/D b & TZOHMFED L
PEDOFERLEND E EBIT, EWIRIC, TEE 2 BHRIZ EIT. ZoaEME
DRESINRITFNER SR, LR TWE T (CRC/C/GC/10. 28 b Bii%).
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The Committee has noted the importance of registering all children deprived of
their liberty, and the Guidelines for Periodic Reports (Revised 2005) asks for
detailed disaggregated data in respect of the:

(a) Number of persons under 18 held in police stations or pre-trial detention after
having been accused of committing a crime reported to the police, and the average
length of their detention;

(b) Number of institutions specifically for persons under 18 alleged as, accused
of, or recognized as having infringed the penal law;

(c) Number of persons under 18 in these institutions and average length of stay;
(d) Number of persons under 18 detained in institutions that are not specifically
for children;

(e) Number and percentage of persons under 18 who have been found guilty of an
offence by a court and have been sentenced to detention and the average length
of their detention;

(f) Number of reported cases of abuse and maltreatment of persons under 18
occurring during their arrest and detention/imprisonment.” (CRC/C/58/Rev.1,
Annex, para. 24)

ZEXIX. HHZHEINEZITRTOHE2EERT I LOEERZEML T
WET L., EWEEEN A R4 2 (2005 4ECGIE. LR oAICBE L. 34
BORENET—ZBERLTHET:

(@) FEEPLAEE LTERIGERINH, BRETHBEINE FIXEH N
HMOx%E SNz 18 mAMOZED N, BLY, ZOFHINABIN |

(b) HREIZEKR L7E LTHETOHN. EERDbI. ERITERES N 18 Kk
WDH =L TR LT HhEDE ;

() TNDHDONEFFITINAEZNTINS 18 Akl DHE D ANEB L OB AR
(d) ELIZFELENLE LELD TR ARWERITHE SN TS 18 ARl
DEDNE S

(e) FHIFTIZL > THIELEHEES N, POWEBHZSWVIEINE 1 8EARIGD
HFDONEB L CES. 725 ONTZE DO EE R |

() MHB L CHEE UERITE U 1 SERIEDOH DEFER L O Y Bk
WOBEME] (CRC/C/58/Rev.l. i1k, 24 Bik)

The Report of the United Nations Secretary General’s Study on Violence Against
Children notes that “In particular, little data are available about violence within
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care and detention institutions in most parts of the world because, although
incidents may be documented, most institutions are not required to register and
disclose this information — even to the parents of the children concerned.”
(Report of the independent expert for the United Nations study on violence
against children, United Nations, General Assembly, sixty first session, August
2006, A/61/299, para. 27)

FEFHERED. FHEADOBRNIZET ZHAREG . THEDOKEEZITONTHE
L RAERNBINZONWTOT—RIFIZEAEFHTE R o, BERDL,
FHIBLELEINTVERELTHL I FEALEDIEHRIZZDE#RZ—BRT BT L
BRI L TTHL--B8k L. HRTHZLEEZROOLNTVRWVALTH
5] EHELTOVET (HiikRa 6l &, FEL~DRNIZET 3 HEHRED
OO M ZE R E, 2006 42 8 H.  A/61/299, 27 BK)

Arrest, pre-trial detention

The Committee on the Rights of the Child has frequently expressed concern at the
length of pre-trial detention permitted in States Parties. In its General Comment
No. 10 on “Children’s rights in Juvenile Justice”, the Committee emphasizes that
an effective package of alternatives to pre-trial detention must be available. Use
of pre-trial detention as a form of punishment violates the presumption of
innocence. The duration of pre-trial detention should be limited in law and
subject to regular review. For example, the Committee recommended to
Mongolia and Latvia:

RiE. RRWE

T-ELOMERRB I, S, MNETHEITS N TS RHOE S ITEE
ZREALTVWET, ZO—RIVER 10 5 [MERREIZBIT S 1+ E ORI 1T
BWT, ZASIE. RIHIFIZE > TROBEBRBOHR RSy F— U BFIHT
ZAOMEEEHLTWET, R ZE OB LE LTHWS Z LT, KIED
HERITE L TWE T, RUHFIIRIL, A TRESN TR ITER ST,
ZLTEMMIZREINRITNIRD EEA. EE 2 ZEBRIF. EVdN,
FFETIRRO XS IZ#ELE LE:

“... the State Party should in particular:... Limit by law the length of pre-trial
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detention of persons below 18 so that it is truly a measure of last resort for the
shortest period of time, and ensure that it is decided by a judge as soon as possible
and consequently reviewed;...” (Mongolia CRC/C/15/Add.264, para. 68(b))

[eeMIENT & <IT -+ 18RI DH O A HFEOW ZEHETHIR L. 18
AT DE DRIRBEPEITRBEDOTEL L Th2 L bEWHRITHWHNS
X9, ZOWMZERETHREGT S & & HIT, ZOYPEBARERD Z 1 Bz EH
BIZXoTHRbh., ZOMBEEREINDIZ 2RI ALl (FEvIN
CRC/C/15/Add.264, 68(b) %)

“... The Committee also recommends that the State Party undertake more specific
measures in order to: (a) Ensure that juveniles in detention and pre-trial
detention have access to legal aid and independent and effective complaints
mechanisms, and have the opportunity to remain in regular contact with their
families;

(b) Provide educational instruction for juveniles in detention and pre-trial
detention, and significantly improve the living conditions in these facilities;

(c) Ensure that deprivation of liberty, including pre-trial detention, is used as a
measure of last resort, and for the shortest time possible, as authorized by the
court through strengthening of procedures to facilitate expedited processing in
accordance with internationally accepted guarantees for the right to a fair trial;...”
(Latvia CRC/C/LVA/CO/2, para. 62)

[ ZEAXE. LUTFOEDIT, FROEPIVELLEFRZ2EDZ L2 LEE
ERAR
(a) FEE N = RIEFITH B4ED, TAEEE X 0T U TR R ek
HNVLOBEREIIZT 7 B A TE, POZOZREEEMNICTHEMTE S Z L 2T
5 ;
(b) HIZEINFE - RIBRBITHDMEICHGEIEE L2 S 2. £ =203 % KRz
hETHILE
COEBIZZITF AN LN TV B RAIEREH %221 BHEFAIZIN LT, FhizHRo
5L GHS IFFRDFREEBRILT I L2 U THRUMPIEL LEDS &
TAIZEY., kR EELAROMNEIREDOTEE LTHY., TEBR) Kk
Wi E$5Z L1 (5 FET CRC/C/LVA/CO/2, 62 Bti%).
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Unreasonable bail demands were a concern in the Philippines:

“... the Committee is concerned about unreasonable amounts requested for bail,
which cause insurmountable financial obstacles for children and their parents,
limitations as regards the suspension of sentences and poor detention conditions,
including so-called secret cells...” (Philippines CRC/C/15/Add.259, para. 90)

74 ) EZBOTIE. RUREREERPEEINE LE

[--- RAXT. BARBEDORREPRDOONBTEDIZTFELBLICZDHITE
> CTHiRAFARER EERMIBEERE T TNB Z & HOBITH PAHIRENh TS
ZEBIUOWMERE (WO AMERELAEL)PLETHEI L EEET 5.0 ]
(7 4V EY CRC/C/15/Add.259, 90 E¥%)

The Committee was concerned about detention of children under terrorism
legislation in Nepal:

“The Committee is also concerned about the reports of persons under 18 held
under the Terrorist and Disruptive Activities (Control and Punishment)
Ordinance which has no set minimum age and grants security forces wide powers
to arrest and detain any person suspected of being associated with the armed
groups, including children.”

It went on to recommend that the State should

“(a) Ensure that persons under 18 years are not held accountable, detained or
prosecuted under anti-terrorism laws;... “The Committee recommends the State
Party to amend or repeal the Terrorist and Disruptive Activities (Control and
Punishment) Ordinance in the light of international juvenile justice standards
and norms.” (Nepal CRC/C/15/Add.261, paras. 98 to 100)

FZEAKZ. 7o VEOLETTHELEBBMEINTVWAZ EIZEL. BB L%
L.

[ZEHRXX T, RIERZEDTEL T, 2o, REEN & OBRIEEDNLS
WD EH (FEL2ET) THEN Lok d B AR HER 2 B 2RIz 5
Z5T uiGEl X OEEGE) Gl X OLE]) SIcEEOW T, 1 8RO H
PREINTVD LV WMEDRHLZ L LERET D,

FHAIF. ThTHIT T,

FHRIENX T(2) 18 mERIGDE D, KT 1) AAEIZHEDOWTE L ZM b, ik
SNFRITFBEBEINRWZ L 2R THZE -
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[ZEAE. FEED. MEFIRIZBT 2 HEBRM R IEER L OB S L, 7
O iGE) R K OB ) GRS L OVLED A2 MIE L 3BT 5 X 5859
%] LEELE LI=(R/8—) CRC/C/15/Add.261, 98 & 100 BHE).

In relation to the impact of emergency legislation in Northern Ireland, which is
part of the United Kingdom, the Committee was concerned at the detention
without charge of very young children for periods of up to seven days:

“... The Committee is concerned about the absence of effective safeguards to
prevent the ill-treatment of children under the emergency legislation. In this
connection, the Committee observes that under the same legislation it is possible
to hold children as young as 10 for 7 days without charge. It is also noted that the
emergency legislation which gives the police and army the power to stop, question
and search people on the street has led to complaints of children being badly
treated. The Committee is concerned about this situation which may lead to a lack
of confidence in the system of investigation and action on such complaints.”
(United Kingdom CRC/C/15/Add.34, para. 10)

REEDO—BTHBITANT V FOFHEEORELDOB#EIZBWNT, ZEBS
&, WD THVNEBRK 7 HE, Sk LIRS nzZ LIic8ELELE !
[--- ZRAXT, AFTETICBIBZTFELORYLRERNERIET 5 720D%)
RV EPFE LRV L2 8BTS, ThEDBRT. ZEKZE. MU
VEDOLET, 10 EWVWIHNWT-ELZ2ERZLTT HEfIR T 5 Z LA aThE
THBHZ LITHET B, £, B EDOANZFHNIEL., S LADHET HHERI A
FVIEZE>TERBIVEKIZGZAONTWAZ LB, FELRDEVEN
BRI TVB LN FHFIZOBRBoTERLI L L, MEEhS, ZAAKZ. Z0
R, ZD XS EICET AR X MTADHE~NDEHZLDES Z
LIZOBRBED TRV LEET S| (FEH CRC/C/15/Add.34, 10 Bt%).

It followed this up when it examined the United Kingdom’s Second Report:

“... The Committee remains concerned at the negative impact of the conflict in
Northern Ireland on children, including in the use of emergency and other
legislation in force in Northern Ireland. “The Committee recommends that the
State Party:... In line with its previous recommendations ..., review the emergency
and other legislation, including in relation to the system of administration of
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juvenile justice, at present in operation in Northern Ireland to ensure its
consistency with the principles and provisions of the Convention.” (United
Kingdom CRC/C/15/Add.188, paras. 53 and 54(c))

ZERZ. EEO 2 FHOHREFRZHRE LB, Zhiz oW TGElHEZ T2
W LE:

[RERE. T ANT Y FiEDB - EL BT RIFTEEE (L7 LT R
THIf TSN TVWABEFVIEZOMDEFROERHIZL 5D L&) ITONTIK
RELTRET 5.

[ZEXZ FROEBL TO#EZ E S X 58T 5 - GO HIZED L.
AT ANT v FTHIEEH SN TV B H FEZ DMOERD S DB X
OBIE L —FT BT LEMIRT B0, PERIEOESHE L OHE L E&HT
INHDEFORIEL 217725 2 & ] (3£ CRC/C/15/Add.188, 53 KT 54(c)
Bt&)o

In relation to arrest, the Human Rights Committee states in its General Comment
on article 9 of the International Covenant on Civil and Political Rights that “in
criminal cases any person arrested or detained has to be brought ‘promptly’
before a judge or other officer authorized by law to exercise judicial power. More
precise time limits are fixed by law in most States Parties and, in the view of the
Committee, delays must not exceed a few days...” The Human Rights Committee
goes on to state that “pre-trial detention should be an exception and as short as
possible”. (Human Rights Committee, General Comment No. 8, 1982,
HRI/GEN/1/Rev.8, paras. 2 and 3, p. 169)

MAIZBE LT AZRERE. 1R CBEEIHERNIZE 3 2 EBRER 9 S~
DRI RIZBN T, RO LS ITBRRTHET, [FIFHRIZBWT, B
N HINVFAHEINTNEEDE G, HHE D LIERREHEZ DT &I
X DRETENTWAEEORNC [BEHIZ] HHREL ST UER b0, X
D FEE R RERRIRRIE, 2 & A EORFIEIZBWTHERIC L > TEESNTED,
ZEADRS L A GRERHAZBLA TR LRV |, \MERBAIZE BT,

[RIERIHIN L SNDERET, TRERIRD B ENBERE | TH B LibRT
WET(ANHEZBRS., —RUER 8 5. 1982 4, HRI/GEN/1/Rev.8, 2 B X
3 B4, 169 H).
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The “Beijing Rules” requires (rule 10(2)) that following the apprehension of a
juvenile, “A judge or other competent official or body shall, without delay,
consider the issue of release”. The Rules also states: “Detention pending trial shall
be used only as a measure of last resort and for the shortest possible period of
time. Whenever possible, detention pending trial shall be replaced by alternative
measures, such as close supervision, intensive care or placement within a family
or in an educational setting or home.” (Rule 13) The United Nations Rules for the
Protection of Juveniles Deprived of their Liberty states that: “... Detention before
trial shall be avoided to the extent possible and limited to exceptional
circumstances. Therefore all efforts shall be made to apply alternative measures.
When preventive detention is nevertheless used, juvenile courts and investigative
bodies shall give the highest priority to the most expeditious processing of such
cases to ensure the shortest possible duration of detention...” (Rule 17)

FAEERRAT ] 1%, RO Z EZERLTVET (10 5(2). MENEHE N5
T [EHHEMDERKD DR « HBNX. Bk, BWERKT I 2%)E
LRI sn ], BHNEE 2. FHO O D RITREDOTE & LT
DHFEHE I, D, ZOHMNITE B ETR/DREIZE EDHIRITUER D
R0V, WRERGAIZIZVDOTL, BHOEDOFWRIL. BEEREE. £
BT T HDVIRFERLYUE MR NDINAR N L HER EOREHEE I E X )t
ZHNRITNUIRHRWV] (13 §&)., HEAmEZEDNEEDORED DD
FOHAHRANT, RD X SRR TWEF - - FHRT O IX, TE B8,
PO, BIAFPRBUZR & 2 U e, 2z, RBHBEZEHT 572D
2. HOWBRENBREINRITNIR SRV ZRUT L2006 T PR
HAENBGEITIE. DEEH I R O ARERIX. WA Z TE SR Kb RS
THEDIZ. ZOX I BFMORORERUHZRELEIERTINER L2
Vs | (17 5%),

Imprisonment

In relation to sentences for criminal offences, the Committee has expressed
concern at custodial sentences for young children and also at lengthy and
indeterminate sentences:

“The Committee notes that the sanctions set forth in the legislation as regards
juvenile offenders, especially in cases carrying the death penalty or life
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imprisonment, reduced respectively to life imprisonment or to 20 years
imprisonment, are excessively high. Harsh sentences, as well as the occurrence of
arbitrary detention of juveniles and the admittedly very difficult conditions of
detention, are not in conformity with the provisions of articles 37 and 40 of the
Convention.” (Burkina Faso CRC/C/15/Add.19, para. 11)

Ings
FIFALIRDOHIPIZBE L T, ZESE. /INEOIEZES Hk, Z L TR
ZWVNEIAEHBORIZONT, KOLSIZBEERHLTEELE
[ZEXE DRI L TETED b, &0 DTSR & &SR DA
IZZEN%EZ NN &R 20 4EITHRMT 5 &0 5 DI, BEIZEH]
HTHDZ LITEET S, R H, RENRMEORHBEORE, Z L T—i#%
DAED B & T AIBWTIERICTHEEZRREBTOREIX. 5489 37 LT 40 &0
BEZBEFELTWRW] (VX F 77 YD CRC/C/15/Ad.19, 11 B,

Following examination of Burkina Faso’s Second Report, the Committee
expressed more detailed concern:

“... the Committee is deeply concerned at the possibility that children of 16 and 17
years of age are treated like adults and can be subjected to the death penalty or
life imprisonment, which is a serious violation of article 37 of the Convention; the
failure to separate children from adults in jails (with the exception of the jails in
Ouagadougou and Bobo Dioulasso); the poor conditions of detention; the
frequent recourse to and excessive length of pre-trial detention (often because of
the long time needed for inquiries); the absence of a formal obligation to inform
parents about the detention; the possibility for children to appeal only through
their parents; the very limited possibilities for the rehabilitation and
reintegration of juveniles following judicial proceedings; and the sporadic
training of judges, prosecutors and prison staff.”

TNxFTT7 7V 0 2 & zhat Lzob, ZERIE. XML EE 2«
L% L7

[.. ZEARKZ . 16 ml b 17 RO FESBRAD X 5 IZHhbh., %
I EHERICI HINS DT LM FHIE 37 FTADERBRERTHDHI &
IR BT D, (VH Ry T—=LFRK « T4UT7y IVHEmzRNT)
FiITRANDP S P2 HE L TORWZ &, HELRENREE, STV S EM
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Among its recommendations was that Burkina Faso should

“... Consider deprivation of liberty only as a measure of last resort and for the
shortest possible period of time, limit by law the length of pre-trial detention, and
ensure that the lawfulness of this detention is reviewed by a judge without delay
and regularly thereafter;... Amend legislation to allow children to appeal a
decision without their parents;...” (Burkina Faso CRC/C/15/Add.193, paras. 60
and 62(c) and (e))

Zo@EEoR T, T FT7 7T

[ AHDOMEZ RBEDOTE L LT, WHERRY i e 352 8. Rikb
M2l THIRT D Z L. ZLTZOAHOEELZ R 2 OZ LK EN
PIIZRETZEZEBETRETHAIZ L [ EHEE2YIEL. T-EL5, Hikz Bk
LCHERCTEB X519 5.1 (ZVvXF 7 7Y CRC/C/15/Add.193, 60 KT
62C) TN (e)BtH)NEThHhd L Shi,

In relation to the United Kingdom, the Committee expressed concern at the
introduction of “secure training orders” authorizing custody for 12- to 14-year-
. The Committee also

olds and other increases in custodial sentences:
recommends the introduction of careful monitoring of the new Criminal Justice
and Public Order Act 1994 with a view to ensuring full respect for the Convention
on the Rights of the Child. In particular, the provisions of the Act which allow for,
inter alia, placement of secure training orders on children aged between 12 and
14, indeterminate detention, and the doubling of sentences which may be
imposed on 15- to 17-year-old children should be reviewed with respect to their
compatibility with the principles and provisions of the Convention.” (United
Kingdom CRC/C/15/Add.34, para. 36)

RKENZB LT, ZEXE, THORFRG ] 28A L, 12-14 oz ey
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BlE L DOmvitEE DD Y TREINSEXETHS] (KE CRC/C/15/Add.34,
36 Btik)o

When it examined the United Kingdom’s Second Report, the Committee’s
concerns had multiplied:

“The Committee is particularly concerned that since the State Party’s Initial
Report, children between 12 and 14 years of age are now being deprived of their
liberty. More generally, the Committee is deeply concerned at the increasing
number of children who are being detained in custody at earlier ages for lesser
offences and for longer sentences imposed as a result of the recently increased
court powers to issue detention and restraining orders. The Committee is
therefore concerned that deprivation of liberty is not being used only as a measure
of last resort and for the shortest appropriate period of time, in violation of article
37(b) of the Convention...”

ZRSDFEHEOE 2 N ERET 7o L. ZTEAOEEIIMEMLELE !

[ZREAZ. FIEOE 1 RIEGEDRE,. 12~14 oL BRAmE2EDNLS
X oZ L BEDDITEET S, LRIV, ZEAZ. WEGHIB X
GRS 2 I 0 T DT OMERDBRITIZ > Tk S e i g, K0 &<
DT ELDB, X VILERT, X DBRMAILIEITOVT, 2D L) BV THyLt
ENBEHCHROTNBILEZHESEET D, LEB->TEERIR. HiDH%&
D, R 37 45 (b) ITEK LT, REBEOFEELTHrDOH o & bRVEE:S 72
BITORHNOLGNTNERNWZ L E2EET D, -]

Among the Committee’s recommendations was that the United Kingdom should:
“... Ensure that detention of children is used as a measure of last resort and for
the shortest appropriate period of time and that children are separated from
adults in detention, and encourage the use of alternative measures to the
deprivation of liberty;...” (United Kingdom CRC/C/15/Add.188, paras. 59 and
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62(e))

EEIX, RPTOERAROEHIIBNT,

[+ ELDMBEREBOFEE LTHEOL > & LEWE S RBIETOAHWS
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HOHEBITRD D HEEDONEH 253 % ] (J5F CRC/C/15/Add.188, paras. 59
BXUe20)B%)RNELINTNET,

The Report of the United Nations Secretary General’s Study on Violence Against
Children recommends: “Detention should be reserved for child offenders who are
assessed as posing a real danger to others, and significant resources should be
invested in alternative arrangements, as well as community-based rehabilitation
and reintegration programmes;...” (A/61/299, para. 112 (b))

FHUTHT DN I SRR EREOMFEREHIX. L TFTOX 51U
TWE g TN, M ANZ AL OBEIRITS &9 &5l S N AELIRE TR S
NEZRNETHY ., HLBROEWA. I 5HH W, 7 b NS HE#E & 1T LR
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112 (b) B&¥%)-

Detention outside the juvenile justice system

The Committee emphasizes in its General Comment No. 10 on “Children’s rights
in Juvenile Justice” that use of deprivation of liberty has very negative
consequences for the child’s harmonious development and seriously hampers
his/her reintegration in society. As indicated already, the Committee has pointed
out that the provisions limiting restriction of liberty under article 37 apply to all
instances of restriction of liberty, including, for example, in health and welfare
institutions and in relation to asylum-seeking and refugee children. The
limitations on restriction of liberty in paragraph (b) and the safeguards in
paragraphs (c) and (d) must be applied equally to non-penal forms of detention,
as must the standards set out in the relevant United Nations rules and guidelines.
The Convention on the Rights of Persons with Disabilities, adopted in December
2006, requires:
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“1. States Parties shall ensure that persons with disabilities, on an equal basis
with others:
(a) Enjoy the right to liberty and security of person;
(b) Are not deprived of their liberty unlawfully or arbitrarily, and that any
deprivation of liberty is in conformity with the law, and that the existence of a
disability shall in no case justify a deprivation of liberty.
“2. States Parties shall ensure that if persons with disabilities are deprived of their
liberty through any process, they are, on an equal basis with others, entitled to
guarantees in accordance with international human rights law and shall be
treated in compliance with the objectives and principles of this Convention,
including by provision of reasonable accommodation.” (Article 14)
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In its General Comment No. 9 on “The rights of children with disabilities”, the
Committee on the Rights of the Child reiterates that States should take where
necessary specific measures to ensure that children with disabilities are protected
by and benefit from all the rights provided in the Convention on the Rights of the
Child (CRC/C/ GC/9, paras. 73 and 74).

—fMER 9 STEERDOH 51 ELDHEMNIZBNT, & LDEMEZEE AR,
WO THEHRER, EHELOFELEDBITH L. RERGEIT. +E ORISR
PIET BT RTOMHIIZEAREIZEV#EOND Z L2 T 570D E
DFERZHTHZLEHRDKELTWET(CRC/C/GC/I, 73 N 74 Bt%).

Detention of children in relation to asylum seeking and immigration.

The Committee’s General Comment on “Treatment of unaccompanied and
separated children outside their country of origin” states that their
unaccompanied or migratory status cannot be a justification for detaining these
children:

THzRkOZ. HHIWEBRICBEET S FH-b0HE

ZBED THHEMZH > TIHREZEDVRNWFELBIUOETELOIEEE L
- EHDREN ] IZONTO—RERIZ. REEPVRVR, HIVIEFBR
RETHHZEEZUT,. IO EMET A L2 IELSLTERNE
WBRTNETF:

“In application of article 37 of the Convention and the principle of the best
interests of the child, unaccompanied or separated children should not, as a
general rule, be detained. Detention cannot be justified solely on the basis of the
child being unaccompanied or separated, or on their migratory or residence
status, or lack thereof. Where detention is exceptionally justified for other
reasons, it shall be conducted in accordance with article 37(b) of the Convention
that requires detention to conform to the law of the relevant country and only to
be used as a measure of last resort and for the shortest appropriate period of time.
In consequence, all efforts, including acceleration of relevant processes, should
be made to allow for the immediate release of unaccompanied or separated
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children from detention and their placement in other forms of appropriate
accommodation.

“In addition to national requirements, international obligations constitute part of
the law governing detention. With regard to asylum-seeking, unaccompanied and
separated children, States must, in particular, respect their obligations deriving
from article 31(1) of the 1951 Refugee Convention. States should further take into
account that illegal entry into or stay in a country by an unaccompanied or
separated child may also be justified according to general principles of law, where
such entry or stay is the only way of preventing a violation of the fundamental
human rights of the child. More generally, in developing policies on
unaccompanied or separated children, including those who are victims of
trafficking and exploitation, States should ensure that such children are not
criminalized solely for reasons of illegal entry or presence in the country.

“In the exceptional case of detention, conditions of detention must be governed
by the best interests of the child and pay full respect to article 37(a) and (c) of the
Convention and other international obligations. Special arrangements must be
made for living quarters that are suitable for children and that separate them
from adults, unless it is considered in the child’s best interests not to do so.
Indeed, the underlying approach to such a programme should be ‘care’ and not
‘detention’. Facilities should not be located in isolated areas where culturally
appropriate community resources and access to legal aid are unavailable.
Children should have the opportunity to make regular contact and receive visits
from friends, relatives, religious, social and legal counsel and their guardian. They
should also be provided with the opportunity to receive all basic necessities as
well as appropriate medical treatment and psychological counselling where
necessary. During their period in detention, children have the right to education
which ought, ideally, take place outside the detention premises in order to
facilitate the continuance of their education upon release. They also have the right
to recreation and play as provided for in article 31 of the Convention. In order to
effectively secure the rights provided by article 37(d) of the Convention,
unaccompanied or separated children deprived of their liberty shall be provided
with prompt and free access to legal and other appropriate assistance, including
the assignment of a legal representative.” (Committee on the Rights of the Child,
General Comment No. 6, 2005, CRC/GC/2005/6, paras. 61 to 63)
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The policy of the Office of the United Nations High Commissioner for Refugees is
that refugee children should not be detained. The UNHCR Refugee Children —
Guidelines on Protection and Care states:

“Unfortunately, refugee children are sometimes detained or threatened with
detention because of their own, or their parents’, illegal entry into a country of
asylum. Because detention can be very harmful to refugee children, it must be
‘used only as a measure of last resort and for the shortest appropriate period of
time’”. The Guidelines emphasizes the need for special arrangements: “Strong
efforts must be made to have them released from detention and placed in other
accommodation. Families must be kept together at all times, which includes their
stay in detention as well as being released together.” Detention must be in
conformity with the State’s law, and “a distinction must be made between
refugees/asylum seekers and other aliens”. International standards including
those of the Convention and the relevant United Nations rules must be complied
with (Refugee Children — Guidelines on Protection and Care, UNHCR, Geneva,
1994, pp. 86 to 88). UNHCR Executive Conclusion No.44 (1986) discusses the
limited circumstances in which asylum seekers can be detained and sets out basic
standards for their treatment.
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The UNHCR Policy on Refugee Children requires UNHCR staff to specifically
pursue the protection of refugee children at risk of detention (UNHCR Policy on
Refugee Children, UNHCR Executive Committee, 6 August 1993, EC/ SCP/82,
para. 27).
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The Committee on the Rights of the Child has expressed concern at detention
affecting refugee and asylum-seeking children and aliens. For example:
“Notwithstanding the 1997 Alien’s Act requirement to use ‘more lenient means
when minors are involved’, the Committee is seriously concerned about
legislation which permits the detention of asylum-seeking children pending
deportation. The Committee urges the State Party to reconsider the practice of
detaining asylum-seeking children, and that such children be treated in
accordance with the best interests of the child and in the light of the provisions of
articles 20 and 22 of the Convention.” (Austria CRC/C/15/Add.98, para. 27)

T ELOHERRERT., HRETHZRD D 1t LAENITREEE 5 2 5k
CEBERALTEELE, BE X

(1997 AEDAE NEDR, [RIAEEPEEND L ZITK VERLRTE 25
HZ LB LLTVAIZHIH T, RERIE, Tarz RO TV D58 I%EED
KL oTNBFELEHDMBEETF T HHEBITONT, HAREREZ R
T, ZEAXL. FHOIEIZ, CM2RO3 Ht2mET 500 2H%EL, T X
FRFELTEBA, 5820 L 22 £OBEICHS LT, FELDREOHIL

| 29



o THbNB L9, ®<KDB| (A—A MY T CRC/C/15/Add.98., 27 Bk
%)

When it examined Austria’s Second Report, the Committee recommended that
the State should:

“... fully take into account the principle of the best interests of the child when
deciding on the deportation of unaccompanied and separated asylum-seeking
children and to avoid their placement in custody pending deportation.” (Austria
CRC/C/15/Add.251, para. 48)
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“The Committee is deeply concerned at severe violations of the rights to freedom
of movement and to choose one’s residence in the context of the State Party’s
regroupment policy. The Committee is concerned further by the large number of
children in regroupment camps and the extremely poor conditions in which they
have to live, constituting, in many cases, cruel, inhuman and degrading treatment
and violating numerous minimum standards with respect to children’s rights.
“The Committee urges the State Party to complete, without further delay, the
process of closing the regroupment camps and, pending closure, to guarantee
respect of all the civil rights and freedoms of children and their families living in
such camps.” (Burundi CRC/C/15/Add.133, paras. 38 and 39)
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Deprivation of liberty of children in need of protection

The Committee has noted that it does not accept that deprivation of liberty should
be used for children in need of protection. Chile’s Initial Report indicates that
“children under the age of 18 who have been abandoned, ill-treated and/or
present behavioural problems, may be deprived of their liberty or have their
liberty restricted”, initially in a centre for observation and diagnosis and
subsequently, when a juvenile magistrate decides to apply a protective measure,
which can include internment in specialized educational establishments The
Initial Report notes that while the State has no right to impose penalties on
children regarded as not responsible for criminal actions, “the correctional and
rehabilitation measures which may be applied by the juvenile judge can extend to
custodial measures which in fact are felt by the minor to be a penalty” (Chile
CRC/C/3/ Add.18, paras. 54 and 236). During discussion, a Committee member
stated: “Deprivation of liberty was unacceptable in the case of children in need of
protection because they had been abandoned or subjected to ill-treatment. Such
children had committed no offence against the law... To deprive children of 16 or
17 years of age of their liberty for 15 days or more while awaiting a decision on
their capacity for discernment, could affect them adversely and was contrary to
the provisions of article 37 of the Convention, especially as it seemed that such
detention could take place among convicted offenders.” Another Committee
member noted that “if children in need of protection were placed in a position
where they were deprived of their liberty, they were in fact being deprived of the
protection of the law.” (Chile CRC/C/SR.148, paras. 34, 35 and 38). When the
Committee examined Chile’s Second Report, it reiterated its concern
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“... that the Juvenile Act of 1967, based on the doctrine of ‘irregular situation’,
which does not make a clear distinction, in terms of judicial procedures and
treatment, between children in need of care and protection and those in conflict
with the law, is still in force. It also notes with concern that detention is not used
as a last resort, especially in the case of children who are poor and socially
disadvantaged, and that often children are detained in detention centres for
adults...”

The Committee recommended that Chile should:

“Continue reviewing laws and practices regarding the juvenile justice system in
order to bring it as soon as possible into full compliance with the Convention, in
particular articles 37, 40 and 39, as well as with other relevant international
standards in this area, such as the United Nations Standard Minimum Rules for
the Administration of Juvenile Justice (the Beijing Rules) and the United Nations
Guidelines for the Prevention of Juvenile Delinquency (the Riyadh Guidelines).”
(Chile CRC/C/15/Add.173, paras. 53 and 54)
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The Committee insists that juvenile offenders should be separated from those
detained for “behavioural problems”:

“The Committee is concerned that:... (c) Juvenile offenders, in the Netherlands,
are sometimes detained with children institutionalized for behavioural
problems;...”

The Committee went on to recommend:

“... Avoid detention of juvenile offenders with children institutionalized for
behavioural problems;...” (Netherlands and Aruba CRC/C/15/ Add.227, paras. 58
and 59(d))
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The Committee has also noted that mentally ill children should never be detained
in prison:

“The law permitting the placement of mentally disturbed children in jails should
be reviewed as a matter of urgency.” (Nepal CRC/C/15/ Add.57, para. 38)
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The Special Rapporteur on the question of torture and other cruel, inhuman or
degrading treatment or punishment, in his report to the General Assembly in
2000, notes that he had received information about children being subjected to
cruel, inhuman or degrading treatment in nonpenal institutions: “Unlike most
adults, children can be deprived of their liberty in a variety of legal settings other
than those related to the criminal justice system and are thus reported to be
particularly vulnerable to some forms of torture or ill-treatment in an
institutional environment... Unlike detention within the justice system, which in
most cases will take place for a predetermined period of time, children are
sometimes held in such institutions and subjected to cruel and inhuman or
degrading treatment without time limits or periodic review or judicial oversight
of the placement decision. Such indeterminate confinement, particularly in
institutions that severely restrict their freedom of movement, can in itself
constitute cruel or inhuman treatment.” (A/55/290, paras. 11 and 12)
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“... and shall have the right to maintain contact with his or her
family through correspondence and visits, save in exceptional
circumstances”

[, PIAGEELHDRAERED BERVHMZECTEOREE
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Paragraph (c) of article 37 requires that every child deprived of liberty shall “have
the right to maintain contact with his or her family through correspondence and
visits, save in exceptional circumstances”. Such circumstances would have to be
justified in the context of the Convention’s principles, including in particular the
child’s best interests. The Committee’s General Comment No. 10 on “Children’s
rights in Juvenile Justice” states that “exceptional circumstances” which may
limit contact should be clearly described in the law and not left to the discretion
of the relevant authorities. In order to facilitate visits, the child should be placed
in a facility that is as close as possible to the place of residence of his/her family
(CRC/C/GC/10, para. 28c).
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